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SECTION 120
DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM

120-1.01 DESCRIPTION. The work consists of providing Disadvantaged Business Enterprises
(DBEs), as defined in Title 49, CFR (Code of Federal Regulations), Part 26, with the opportunity
to participate on an equitable basis with other contractors in the performance of contracts
financed in whole, or in part, with federal funds. The Contractor or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex in the performance of this contract.
The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of USDOT assisted contracts.

120-1.02 INTERPRETATION. It is the intent of this section to implement the requirements of 49
CFR, Part 26, and the Department's federally approved DBE Program.

120-1.03 ESSENTIAL CONTRACT PROVISION. Failure to comply with the provisions of this
section will be considered a material breach of contract, which may result in the termination of
this contract or such other remedy as ADOT&PF deems appropriate. The Department also
considers failure to comply with this section to be so serious as to justify debarment action as
provided in AS 36.30.640(4).

120-1.04 DEFINITIONS AND TERMS. The following definitions will apply.

1. Broker. A DBE certified by the Department that arranges for the delivery or provision of
creditable materials, supplies, equipment, transportation/hauling, insurance, bonding,
etc., within its certified category, that is necessary for the completion of the project. A
broker of materials certified in a supply category must be responsible for scheduling the
delivery of materials and fully responsible for ensuring that the materials meet
specifications before credit will be given.

2. Commercially Useful Function (CUF). The execution of the work of the Contract by a
DBE carrying out its responsibilities by actually performing, managing, and supervising
the work involved using its own employees and equipment. The DBE shall be
responsible, with respect to materials and supplies used on the Contract, for negotiating
price, determining quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself. To determine whether a DBE is performing
a commercially useful function, the Engineer will evaluate: the amount of work
subcontracted, industry practices, whether the amount the firm is to be paid under the
Contract is commensurate with the work it is actually performing, and the DBE credit
claimed for its performance of the work. Other relevant factors will be considered. The
determination of CUF is made by the Engineer after evaluating the way in which the work
was performed during the execution of the Contract.

3. Disadvantaged Business Enterprise (DBE). An enterprise which is a for-profit small
business concern

a. that is at least 51 percent owned by one or more individuals who are both socially
and economically disadvantaged or, in the case of a corporation, in which 51
percent of the stock is owned by one or more such individuals;



b. whose management and daily business operations are controlled by one or more
of the socially and economically disadvantaged individuals who own it; and

C. has been certified by the Department in accordance with 49 CFR, Part 26.

4. DBE Key Employee. Permanent employees identified by the DBE owner in its
certification file in the Department Civil Rights Office.

5. DBE Utilization Goal.The percent of work to be performed by certified DBEs that is
established by the Department and specified in the Contract.

6. Good Faith Efforts. Efforts by the bidder or Contractor to achieve a DBE goal or other
requirement of 49 CFR Part 26, by their scope, intensity, and appropriateness to the
objective, that can reasonably be expected to fulfill the program requirement.

7. Manufacturer. A DBE certified by the Department in a supply category that changes the
shape, form, or composition of original material in some way and then provides that
altered material to the project and to the general public or the construction industry at
large on a regular basis.

8. Notification. For purposes of soliciting DBE participation on a project and to count toward
a contractor’s Good Faith Efforts, notification shall be by letter or fax transmission, with a
return receipt requested or successful transmission report. Telephonic contact with a
DBE may be allowed, however it shall be based on the ability of Civil Rights staff to
independently verify this contact.

9. Regular Dealer. A DBE certified by the Department in a supply category that

a. maintains an in-house inventory on a regular basis of the particular product
provided to this project; and

b. keeps an inventory in an amount appropriate for the type of work using that
product; and

C. offers that inventory for sale to the general public or construction industry at large
(private and public sectors), not just supplied as needed on a project by project
basis during the construction season, except where the product requires special
or heavy equipment for delivery and the DBE possesses and operates this
equipment on a regular basis throughout the construction season in order to
deliver the product to the general public or construction industry at large. If the
distribution equipment is rented or leased, it must be on a repetitive, seasonal
basis; and may additionally

d. fabricate (assemble large components) for use on a construction project,
consistent with standard industry practice, for delivery to the project.

120-2.01 UTILIZATION GOAL. The DBE Utilization Goal for this contract is shown on Form
25A324 (DBE Subcontractable Items) as a percentage of the total basic bid amount. A DBE may
be considered creditable towards meeting the DBE Utilization Goal at time of Contract award, if
the DBE is certified by the Department in a category covering the CUF to be performed at the
time of listing on Form 25A325C (DBE Utilization Report).

A bidder shall demonstrate the ability to meet the DBE Utilization Goal or perform and document
all of the required Good Faith Efforts under Subsection 120-3.02 in order to be eligible for award
of this Contract.



If the quantity of work of a bid item involving a DBE firm is reduced by the Department, the DBE
Utilization Goal on Form 25A325C will be reduced proportionately.

120-3.01 DETERMINATION OF COMPLIANCE

1. Phase | - Bid. Each bidder must register with the Civil Rights Office annually in
accordance with §§26.11 & 26.53(b)(2)(iv) of 49 CFR, Part 26. No contract may be
awarded to a bidder that is not registered.

2. Phase |l - Award. The apparent low bidder will provide the following within 15 days of

receipt of notice of intent to award:

a.

Written DBE Commitment. Written commitments from DBEs to be used on the
project. The written commitment shall contain the following information:

1) A description of the work that each DBE will perform;
2) The dollar amount of participation by the DBE firm;

3) Written documentation of the bidder/offeror's commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal; and

4) Written confirmation from the DBE that it is participating in the contract
as provided in the prime Contractor's commitment.

DBE Utilization Report. Form 25A325C listing the certified DBEs to be used to
meet the DBE Utilization Goal.

Good Faith Effort Documentation. Summary of Good Faith Effort
Documentation (Form 25A332A and attachments) and DBE Contact Reports
(Form 25A321A) if the Contractor submits less DBE utilization on Form 25A325C
than is required to meet the DBE Utilization Goal. If accepted by the Department,
this lower DBE utilization becomes the new DBE Utilization Goal. If the bidder
cannot demonstrate the ability to meet the DBE Utilization Goal, and can not
document the minimum required Good Faith Efforts (as outlined in subsection
120-3.02 below), the Contracting Officer will determine the bidder to be not
responsible.

3. Phase |l - Construction.

a.

Designation of DBE/EEO Officer. At the preconstruction conference, the
Contractor shall submit, in writing, the designation of a DBE/EEO officer.

DBE Creditable Work. The CUF work items and creditable dollar amounts
shown for a DBE on the DBE Utilization Report (Form 25A325C) shall be
included in any subcontract, purchase order or service agreement with that DBE.

DBE Replacement. If a DBE replacement is approved by the Engineer, the
Contractor shall replace the DBE with another DBE for the same work in order to
fulfill its commitment under the DBE Ultilization Goal. In the event that the
Contractor cannot obtain replacement DBE participation, the Engineer may
adjust the DBE Utilization Goal if, in the opinion of the Engineer and the Civil
Rights Office, both of the following criteria have been met:

1) The Contractor has not committed any discriminatory practice in its
exercise of good business judgement to replace a DBE.



d.

2) If the Contractor is unable to find replacement DBE participation and has
adequately performed and documented the Good Faith Effort expended
in accordance with Subsection 120-3.02.

DBE Utilization Goal. The DBE Utilization Goal will be adjusted to reflect only
that amount of the DBE's work that can not be replaced.

120-3.02 GOOD FAITH EFFORT

1.

Good Faith Effort Criteria. The Contracting Officer will use the following criteria to judge
if the bidder, who has not met the DBE Utilization Goal, has demonstrated sufficient
Good Faith Effort to be eligible for award of the contract.

Failure by the bidder to perform and document all of the following actions constitutes
insufficient Good Faith Effort.

a.

Consideration of all subcontractable items. The bidder shall, at a minimum, seek
DBE participation for each of the subcontractable items upon which the DBE goal
was established as identified by the Department (on Form 25A324) prior to bid
opening. It is the bidder's responsibility to make the work listed on the
subcontractable items list available to DBE firms, to facilitate DBE participation.

If the bidder can not achieve the DBE Utilization Goal using the list of available
DBE firms based on the subcontractable items list, then the bidder may consider
other items that could be subcontracted to DBEs.

Notification to all active DBEs listed for a given region in the Department's most
current DBE Directory at least 7 calendar days prior to bid opening. The bidder
must give the DBEs no less than five days to respond. The bidder may reject
DBE quotes received after the deadline. Such a deadline for bid submission by
DBEs will be consistently applied. DBEs certified to perform work items identified
on Form 25A324 must be contacted to solicit their interest in participating in the
execution of work with the Contractor. Each contact with a DBE firm will be
logged on a Contact Report (Form 25A321A).

Non-competitive DBE quotes may be rejected by the bidder. Allegations of non-
competitive DBE quotes must be documented and verifiable. A DBE quote that is
more than 10.0% higher than the accepted non-DBE quote will be deemed non-
competitive, provided the DBE and non-DBE subcontractor quotes are for the
exact same work or service. Bidders must have a non-DBE subcontractor quote
for comparison purposes. Such evidence shall be provided in support of the
bidder's allegation. Where the bidder rejects a DBE quote as being non-
competitive under this condition, the work must be performed by the non-DBE
subcontractor and payments received by the non-DBE subcontractor during the
execution of the Contract shall be consistent with the non-DBE's accepted quote.
This does not preclude increases as a result of Change documents issued by the
Department.

Provision of assistance to DBEs who need help in obtaining information about
bonding or insurance required by the bidder.

Provision of assistance to DBEs who need help in obtaining information about
securing equipment, supplies, materials, or related assistance or services.



g. Providing prospective DBEs with adequate information about the requirements of
the Contract regarding the specific item of work or service sought from the DBE.

h. Follow-up of initial notifications by contacting DBEs to determine whether or not
they will be bidding. Failure to submit a bid by the project bid opening or deadline
by the bidder is de facto evidence of the DBE’s lack of interest in bidding.
Documentation of follow-up contacts shall be logged on the Contact Report
(Form 25A321A).

i. Items c through h will be utilized to evaluate any request from the Contractor for
a reduction in the DBE Utilization Goal due to the default or decertification of a
DBE and the Contractor's subsequent inability to obtain additional DBE
participation.

Administrative Reconsideration. Under the provisions of 49 CFR. Part 26.53(d), if it is
determined that the apparent successful bidder has failed to meet the requirements of
this subsection, the bidder must indicate whether they would like an opportunity for
administrative reconsideration. Such an opportunity must be exercised by the bidder
within 3 calendar days of notification it has failed to meet the requirements of this
subsection. As part of this reconsideration, the bidder must provide written
documentation or argument concerning the issue of whether it met the goal or made
adequate good faith efforts to do so.

a. The decision on reconsideration will be made by the DBE Liaison Officer.

b. The bidder will have the opportunity to meet in person with the DBE Liaison
Officer to discuss the issue of whether it met the goal or made adequate good
faith efforts to do so. If a meeting is desired, the bidder must be ready, willing and
able to meet with the DBE Liaison Officer within 4 days of notification that it has
failed to meet the requirements of this subsection.

C. The DBE Liaison Officer will render a written decision on reconsideration and
provide notification to the bidder. The written decision will explain the basis for
finding that the bidder did or did not meet the goal or make adequate good faith
efforts to do so.

d. The result of the reconsideration process is not administratively appealable to US
DOT.

120-3.03 COMMERCIALLY USEFUL FUNCTION (CUF).

1.

Creditable Work. Measurement of attainment of the DBE Utilization Goal will be based
upon the actual amount of money received by the DBEs for creditable CUF work on this
project as determined by the Engineer in accordance with this Section. CUF is limited to
that of a:

joint-venture; or
prime contractor.

a. regular dealer;
b. manufacturer;
C. broker;

d. subcontractor;
e.

f.

Determination of Commercially Useful Function. In order for the CUF work of the DBE
to be credited toward the goal, the Contractor will ensure that all of the following
requirements are met:



The CUF performed by a DBE certified in a supply category will be evaluated by
the Engineer to determine whether the DBE performed as either a broker, regular
dealer, or manufacturer of the product provided to this project.

A DBE trucking firm certified and performing work in a transportation/hauling
category is restricted to credit for work performed with its own trucks and
personnel certified with the CRO prior to submitting a bid to a contractor for DBE
trucking. The DBE trucking firm must demonstrate that it owns all trucks (proof of
titte and/or registration) to be credited for work and that all operators are
employed by the DBE trucking firm. A DBE trucking firm that does not certify its
trucks and personnel that it employs on a job will be considered a broker of
trucking services and limited to credit for a broker. (This does not affect the CUF
of that same firm, when performance includes the hauling of materials for that
work.)

The DBE is certified in the appropriate category at the time of

1) the Engineer's approval of the DBE subcontract, consistent with the
written DBE commitment; and

2) the issuance of a purchase order or service agreement by the Contractor
to a DBE performing as either a manufacturer, regular dealer, or broker
(with a copy to the Engineer).

The Contractor will receive credit for the CUF performed by DBEs as provided in
this Section. Contractors are encouraged to contact the Engineer in advance of
the execution of the DBE's work or provision of goods or services regarding CUF
and potential DBE credit.

The DBE may perform work in categories for which it is not certified, but only
work performed in the DBE's certified category meeting the CUF criteria may be
credited toward the DBE Utilization Goal.

The work of the DBE firm must meet the following criteria when determining
when CUF is being performed by the DBE:

1) The work performed will be necessary and useful work required for the
execution of the Contract.

2) The scope of work will be distinct and identifiable with specific contract
items of work, bonding, or insurance requirements.

3) The work will be performed, controlled, managed, and supervised by
employees normally employed by and under the control of the certified
DBE. The work will be performed with the DBE’s own equipment. Either
the DBE owner or DBE key employee will be at the work site and
responsible for the work.

4) The manner in which the work is sublet or performed will conform to
standard, statewide industry practice within Alaska, as determined by the
Department. The work or provision of goods or services will have a
market outside of the DBE program (must also be performed by non-
DBE firms within the Alaskan construction industry). Otherwise, the work
or service will be deemed an unnecessary step in the contracting or
purchasing process and no DBE credit will be allowed.



There will be no DBE credit for lower-tier non-DBE subcontract work.

5) The cost of the goods and services will be reasonable and competitive
with the cost of the goods and services outside the DBE program within
Alaska. Materials or supplies needed as a regular course of the
Contractor's operations such as fuel, maintenance, office facilities,
portable bathrooms, etc. are not creditable.

The cost of materials actually incorporated into the project by a DBE
subcontractor is creditable toward the DBE goal only if the DBE is
responsible for ordering and scheduling the delivery of creditable
materials and fully responsible for ensuring that the materials meet
specifications.

6) All subcontract work, with the exception of truck hauling, will be sublet by
the same unit of measure as is contained in the Bid Schedule unless
prior written approval of the Engineer is obtained.

7) The DBE will control all business administration, accounting, billing, and
payment transactions. The prime contractor will not perform the
business, accounting, billing, and similar functions of the DBE. The
Engineer may, in accordance with AS 36.30.420(b), inspect the offices of
the DBE and audit the records of the DBE to assure compliance.

On a monthly basis, the Contractor shall report on Form 25A336 (Monthly
Summary of DBE Participation) to the Department Civil Rights Office the
payments made (canceled checks or bank statements that identify payor, payee,
and amount of transfer) for the qualifying work, goods and services provided by
DBEs.

Decertification of a DBE. Should a DBE performing a CUF become decertified during
the term of the subcontract, purchase order, or service agreement for reasons beyond
the control of and without the fault or negligence of the Contractor, the work remaining
under the subcontract, purchase order, or service agreement may be credited toward the
DBE Utilization Goal.

Should the DBE be decertified between the time of Contract award and the time of the
Engineer's subcontract approval or issuance of a purchase order or service agreement,
the work of the decertified firm will not be credited toward the DBE Utilization Goal. The
Contractor must still meet the DBE Utilization Goal by either

a.

withdrawing the subcontract, purchase order or service agreement from the
decertified DBE and expending Good Faith Effort (Subsection 120-3.02, ltems ¢
through h) to replace it with one from a currently certified DBE for that same work
or service through subcontractor substitution (Subsection 103-1.01); or

continuing with the subcontract, purchase order or service agreement with the
decertified firm and expending Good Faith Effort to find other work not already
subcontracted out to DBEs in an amount to meet the DBE Utilization Goal
through either

1) increasing the participation of other DBEs on the project;
2) documenting Good Faith Efforts (Subsection 120-3.02, items ¢ through
h); or

3) by a combination of the above.



4. DBE Rebuttal of a Finding of no CUF. Consistent with the provisions of 49 CFR, Part
26.55(c)(4)&(5), before the Engineer makes a final finding that no CUF has been
performed by a DBE firm the Engineer will coordinate notification of the presumptive
finding through the Civil Rights Office to the Contractor, who will notify the DBE firm.

The Engineer, in cooperation with the Civil Rights Office, may determine that the firm is
performing a CUF if the rebuttal information convincingly demonstrates the type of work
involved and normal industry practices establishes a CUF was performed by the DBE.
Under no circumstances shall the Contractor take any action against the DBE firm until
the Engineer has made a final determination. The Engineer’s decisions on CUF matters
are not administratively appealable to US DOT.

120-3.04 DEFAULT OF DBE. In the event that a DBE firm under contract or to whom a purchase
order or similar agreement has been issued defaults on their work for whatever reason, the
Contractor shall immediately notify the Engineer of the default and the circumstances surrounding
the default.

The Contractor shall take immediate steps, without any order or direction from the Engineer, to
retain the services of other DBEs to perform the defaulted work. In the event that the Contractor
cannot obtain replacement DBE participation, the Engineer may adjust the DBE Utilization Goal if,
in the opinion of the Engineer, the following criteria have been met:

1. The Contractor was not at fault or negligent in the default and that the circumstances
surrounding the default were beyond the control of the Contractor; and

2. The Contractor is unable to find replacement DBE participation at the same level of DBE
commitment and has adequately performed and documented the Good Faith Effort
expended in accordance with items ¢ through h of Subsection 120-3.02 for the defaulted
work; or

3. It is too late in the project to provide any real subcontracting opportunities remaining for
DBEs.

The DBE Utilization Goal will be adjusted to reflect only that amount of the defaulted DBE's work
that can not be replaced.

120-4.01 METHOD OF MEASUREMENT. The Contractor will be entitled to count toward the
DBE Utilization Goal those monies actually paid to certified DBEs for CUF work performed by the
DBE as determined by the Engineer. The Contractor will receive credit for the utilization of the
DBEs, as follows:

1. Credit for the CUF of a DBE prime contractor is 100% of the monies actually paid to the
DBE under the contract for creditable work and materials in accordance with 49 CFR
26.55.

2. Credit for the CUF of a subcontractor is 100% of the monies actually paid to the DBE

under the subcontract for creditable work and materials. This shall include DBE trucking
firms certified as a subcontractor and not a broker. Leasing trucks from another DBE firm
also qualifies for credit and must conform to the provisions of 49 CFR 26.55(d).

3. Credit for the CUF of a manufacturer is 100% of the monies paid to the DBE for the
creditable materials manufactured.



4, Credit for the CUF of a regular dealer of a creditable material, product, or supply is 60%
of its value. The value will be the actual cost paid to_the DBE but will not exceed the bid
price for the item.

5. Credit for the CUF of a broker performed by a DBE certified in a supply category for
providing a creditable material, product or supply is limited to a reasonable brokerage
fee. The brokerage fee will not exceed 5% of the cost of the procurement contract for the
creditable item.

6. Credit for the CUF of a broker performed by a DBE certified in the transportation/hauling
category for arranging for the delivery of a creditable material, product or supply is limited
to a reasonable brokerage fee. The brokerage fee will not exceed 5% of the cost of the
hauling subcontract.

7. Credit for the CUF of a broker performed by a DBE certified in a bonding or insurance
category for arranging for the provision of insurance or bonding is limited to a reasonable
brokerage fee. The brokerage fee will not exceed 5% of the premium cost.

8. Credit for the CUF of a joint venture (JV) (either as the prime contractor or as a
subcontractor) may not exceed the percent of the DBE's participation in the joint venture
agreement, as certified for this project by the Department. The DBE joint venture partner
will be responsible for performing all of the work as delineated in the certified JV
agreement.

120-5.01 BASIS OF PAYMENT. Work under this item is subsidiary to other contract items and no
payment will be made for meeting or exceeding the DBE Utilization Goal.

If the Contractor fails to utilize the DBEs listed on Form 25A325C as scheduled or fails to submit
required documentation to verify proof of payment or documentation requested by the
Department to help in the determination of CUF, the Department will consider this to be
unsatisfactory work. If the Contractor fails to utilize Good Faith Efforts to replace a DBE,
regardless of fault (except for Subsection 120-3.04 item 3), the Department will also consider this
unsatisfactory work. Unsatisfactory work may result in disqualification of the Contractor from
future bidding under Subsection 102-1.13 and withholding of progress payments consistent with
Subsection 109-1.06.



